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OPINION

WIESE, Judge.

This action comes before the court on the parties' cross-motions for partial
summary judgment. Plaintiffs, Williams Alaska Petroleum, Inc. and Williams
Energy Marketing and Trading, challenge the legality of a market-based pricing
mechanism included in a series of fuel supply contracts they entered into with the
Department of Defense. Plaintiffs now seek $37 million, plus interest, as the



difference between the price they received and the alleged fair market value of the
fuel delivered.

Thepartieshavefully briefed thisissue, and thecourt heard oral argument on
August 7, 2003. For the reasons set forth below, we conclude that defendant’ suse
of amarket-based index was lawful, and accordingly we deny plaintiffs' motion for
partial summary judgment and grant defendant’ s cross-motion.*

FACTS

The Defense Energy Support Center (“DESC”), acomponent of the Defense
Logistics Agency (“DLA"), is the principal purchaser of military fuds for the
Department of Defense. From 1980 to 1999, DESC purchased morethan $90 billion
worthof military fuel. Inthe spring and fall of each of those years, DESC conducted
two major procurements of military fuel and, depending on demand, awarded as
many as 30 contractsin each procurement. DESC purchased as much as $4 billion
worth of military fuel annually.

Plaintiffswereamong thosesuppliersto whom DESC awarded such purchase
contracts. During the period involved in this litigation (1991 through 1999),
plaintiffs supplied the military with approximately 256 million gallons of two
naphtha-based jet fuels and a diesel fuel used for ship propulsion. DESC paid
plaintiffs approximately $177 million for these supplies.

Initspurchase of military fuel, DESC utilized acontract typeidentified inthe
Federal Acquisition Regulations (“FAR”) as “Fixed-Price contractswith economic
priceadjustment.” 48 C.F.R. (FAR) §16.203 (1995). Such contracts providefor an
adjustable price, i.e., apricethat is adjusted upward or downward during the term of
the contract based on fluctuationsin asupplier’ spricesor costs. Thepurpose of this
contract typeisto allocate between the government and the contractor the risk of the
economic uncertanties associated with along-term contract.

' This decision addresses Count | of plaintiffs complaint, which challenges
the legality of market-based pricing mechanisms. Counts Il though VI, aleging,
respectively, misrepresentation, breach of contract, implied-in-fact contract, failure
of consideration and frustration of purpose, mistake, and Fifth Amendment taking,
have been reserved for later consideration.
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Consistent with this procurement approach, all of the contracts at issue here
contai ned aDESC-drafted economic priceadjustment (“ EPA”) clause.? Such clauses
require that, for each petroleum product to be supplied, an offeror propose a base
price per gallon that DESC inturn usesasabasisfor priceevaluation. Additiondly,
DESC provides the offerors with a “reference price,” i.e., an average or weighted
average price for the particular product, as reported in a commercidly available
petroleum price publication. Over the course of contract performance, changesinthe
reference price thus serve as the yardstick for corresponding changes in the base
price, i.e., the base price per gallon is periodicdly adjusted either upward or
downward by the exact number of cents (or fractions of a cent) that the published
reference price has either risen or fallen since the lagt price adjustment. By this
method, both the suppliers and the government are assured that changes in a
product’ s market price are similarly reflected in the product’s contract price.

Thecontractsawarded to plaintiffsfrom 1991 to 1994 contained EPA clauses
that provided for price adjustments based upon monthly average sales prices of
refined petroleum products by region as reported by the Department of Energy inits
publication Petroleum Marketing Monthly (“PMM”). The PMM index is compiled
from price reports that refiners, such as plaintiffs, are required by law to submit
monthly to the Department of Energy. Under the PMM-based EPA clauses in
plaintiffs' contracts, plaintiffs' per-galon prices were adjusted monthly.

DESC’s reliance on PMM data as the basis for determining contract price
adjustments came under attack in asuit filed in this court in late 1989. In MAPCO
Alaska Petroleum, Inc. v. United States, 27 Fed. Cl. 405 (1992), a fuel supplier
challenged the legality of employing the PMM index on the ground that the FAR
required economic price adjustments to be tied either to changes in a contractor’s
established prices or to changes in a contractor’s labor and material costs (as
demonstrated by actual costsincurred or as verified by specified cost indexes). The
MAPCO plaintiff argued that the PMM index fdl into neither category but instead
represented a compilation of the previous month’s petroleum sales data. Accepting
that characterization, theMAPCO court agreed that such amarket-based index failed
to meet the FAR’s requirement of a price adjustment based on “a contractor’s
established prices’ because the PMM index “is [not] the contractor’s, nor does it
reflect established prices.” 1d. at 411. The court thus concluded that the EPA

? DESC's use of EPA clauses dates back to the 1973 oil embargo. At that
time, DESC allowed offerors to choose between price adjustments based upon
published price indexes of refined products or price adjustments based upon actual
crudeoil costs. Beginning in the early 1980s, however, DESC began using market-
based price indexes exclusively, primarily because the prior practice had made it
difficult to compare offers for evaluation purposes.
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clauses adoption of the PMM index was*“ plainly inconsistent with the FAR,” id. at
408, and that the clauses were thereforeillegal.

In January 1993, shortly after issuance of the MAPCO decision, DESC
moved to obtain a deviation from the FAR that would allow itscontinued use of the
PMM index until such time as a permanent deviation could be obtained.® In its
request, DESC explained:

The[MAPCQ] decisioninvolved [DESC’ ] largest program, the $4
billion per year Bulk Fuel Division. Without an interim deviation
authorizinguseof . . . EPA provisons, [DESC] fuelscontractingwill
be in disarray, forced to use EPA provisions based either on cost of
crude oil, which would not be reflective of the market prices of the
refined products [DESC] purchases, or on a contractor’s own price
postings, which may not aways be rdiable or available.

DLA granted DESC’ s request for interim authority permitting its continued
use of the PMM index asthe reference standard for price adjustments. By itsterms,
however, the authorized deviation applied only to “ solicitation DL A600-93-R-0061
and resulting contracts,” i.e., the fuel supply contracts entered into in 1993, which
included plaintiffs’ contract DLA600-93-D-0497.

DESC initiated a second request for deviation in September 1994, thistime
to permit the use of awidely recognized industry publication, Platts Oilgram Price
Report (“Platts’), asthe index for contract price adjustments. Use of Platts, adaly
publication, inlieu of the PMM index, aquarterly publication, offered the benefit of
an EPA index that would allow price adjustmentsto be made on amoretimely basis.
DLA granted this second request for deviation in November 1994, but only with
respect to its contracts issued under Solicitation No. DLA600-95-R-0061.*

Aswiththefirst deviation, authorization to usethe Platts datain EPA clauses
applied only to the solicitation then under consideration and did not provide DESC
with permanent authority to employ such indexesin future procurements. Thus, in
early 1995, DESC goplied for another deviation to cover Solicitation No. SPO600-

’ The FAR, together with the various agency regulations that implement
and supplement the FAR, set forth the policies and procedures that govern the
conduct of federal procurement. Deviations from these specific rules are
permitted, but only when such deviations are authorized in accordance with
prescribed procedures set forth at FAR subpt. 1.4 (1995).

* Therecord isnot clear asto whether plaintiffs wereissued acontract under
this solicitation.



95-R-0161, pursuant to which plaintiffs were awarded Contract No. SPO600-95-D-
0526. DESC simultaneousdly initiated arequest that the substance of this deviation,
i.e.,, the authority to use a market-based index such as Plattsin its EPA clauses, be
incorporated into the Defense Logistics Acquisition Regulations (“DLAR’) as a
permanent class deviation.

DLA forwarded DESC’ srequest for aclassdeviation and permanent coverage
in the DLAR to the Defense Acquisition Regulation (“DAR”) Council.
Concurrently, DLA published the proposed regulatory revision in the Federal
Register together witharequest for comment. TheFederal Register notice explained:

The proposed DLAR coverage expands the use of EPA based on
established prices to encompass industry-wide and geographicaly
based market price references, expands the use of EPA based on
indexes to encompass indexes for commercial products or services
which are identical or smilar to the end products to be provided
under the contract, and authorizes the development and use, subject
to established agency review and approval procedures, of clauses
using EPA references described above.

60 Fed. Reg. 10,826, 10,826-27 (Feb. 28, 1995).

In early March 1995, DLA granted DESC's request for an individual
deviation covering Solicitation No. SPO600-95-R-0161, authorizing theuse of Platts
asthe basisfor price adjustmentsinvolving contracts awarded thereunder. Later that
same year, in October 1995, the Director of Defense Procurement, Office of the
Under Secretary of Defense, granted DESC’ srequest for apermanent classdeviation
for the use of EPA clauses based on “ established prices to encompass industry-wide
and geographically based market price references.” That office also approved
inclusion in the DLAR supplement of DESC's proposed regulatory revision
describing its market-based EPA clauses.®

Onthebasisof thedeviation authority granted DESC in 1995, plaintiffswere
awarded five contracts: Contract No. SPO600-95-D-0526, awarded pursuant to the
individual deviation authority granted in early March 1995, and Contract Nos.
SPO600-96-D-0509, SPO600-97-D-0500, SPO600-98-D-0500, and SPO600-99-D-
0536, awarded pursuant to the class deviation authority granted in October 1995.

® The final version of the proposed revision was published in the Federal
Register on August 2, 1999, 64 Fed. Reg. 41,834, 41,834-35 (Aug. 2, 1999), and
now appears at Defense L ogistics Acquisition Directive (“DLAD”) subpt. 5416.203
(“Fixed-Price contracts with economic price adjustment”) and FAR 8§ 5416.203
(2001).



Beginning in January 2001 and extending over the next twelve months,
plaintiffssubmitted aseriesof certified claimsto the contracting officer asserting that
the EPA clauses contained in their various contracts wereillegal. Plaintiffs sought
arepricing of the delivered fuds based on their fair market value. On February 28,
2002, the contracting officer entered afina decisiondenying all of plaintiffs’ claims.

Four monthslater, on June 17, 2002, plaintiffs brought suit in thiscourt. As
noted above, dthough plaintiffs complaint sets forth seven counts for relief,
reasserting the same groundsfor relief that wereraised beforethe contracting officer,
the motions now before the court have anarrower focus. Specificaly, we are asked
to rule only on Count I, the core proposition advanced by plaintiffs, that DESC's
reliance on a market-based pricing mechanism in its EPA clauseswas aviolation of
law. Consideration of this issue requires our examination of two basic questions:
first, whether the FAR permitted the use of published market prices as a reference
guidefor the adjustment of anindividual contractor’ sprices; and second, whether the
variousdeviationsthat DESC sought following theadversedecisioninMAPCOwere
obtained through procedures that complied with the law. We address these issues
below.

DISCUSSION
l.

We begin our discussion with FAR 8 16.203, which authorizes the
government’ suseof “[f]ixed-price contractswith economic priceadjustment.” Such
contracts are intended to permit adjusments in the contract price in response to
specified contingencies that may occur during the contract performance period.
Pursuant to FAR 8§ 16.203-2, the use of such contractsisrestricted to those situations
where “(i) there is serious doubt concerning the stability of market or labor
conditionsthat will exist during an extended period of contract performance, and (ii)
contingenciesthat would otherwise beincluded in the contract price can beidentified
and covered separately in the contract.” In keeping with these limitations, FAR
§ 16.203-3 provides that the use of such a contract requires a determination by the
contracting officer that the contract is necessary “to protect the contractor and the
Government againg significant fluctuations in labor or material costs or to provide
for contract price adjustment in the event of changesin the contractor’ s established
prices.”

Pursuant to the FAR, authorized economic price adjustments are of three
general types:



(@) Adjustments based on established prices. These price
adjustments are based on increases or decreasesfrom an agreed-upon
level in published or otherwise established prices of specificitemsor
the contract end items.

(b) Adjustments based on actual costs of labor or material.
These price adjustments are based on increases or decreases in
specified costs of labor or material that the contractor actually
experiences during contract performance.

(c) Adjustments based on cost indexes of labor or material.
These price adjustments are based on increases or decreasesin labor
or material cost standardsor indexesthat are specificaly identifiedin
the contract.

FAR 8§ 16.203-1. Of these three types of price adjustment mechanisms, only the
first—adjustments based on established prices—is of concern here. In plaintiffs
view, the phrase “established prices’ refers only to an individual contractor’s
established prices and not to prices contained in market-based indexes. Becausethe
EPA clauses contained in their contracts were based on market-based indexes,
plaintiffs contend that they represent an impermissible departure from the FAR.

To support their position that price adjustments must be based on the
contractor’ s established prices, plaintiffs rely on the Federal Circuit’s decison in
Barrett Refining Corp. v. United States, 242 F.3d 1055 (Fed. Cir. 2001). In Barrett,
the Federal Circuit addressed the question of whether the trial court, having
determined that the FAR did not permit DESC'’ s use of a market-based priceindex
to adjust a contractor’s established prices, could then go on to provide a subgtitute
pricing mechanism on the basis of an assumed implied-in-fact contract. Thebasic
guestion, in other words, was one of jurisdiction: whether the trial court had the
power to grant the particular remedy that it had provided. The Federal Circuit
answered in the affirmative: “[W]e agree with the Court of Federal Claims’ legal
conclusion that there was an implied-in-fact promise to pay fair market value and,
thus, an implied-in-fact contract.” 1d. at 1060.

% Asexplained above, plaintiffs price adjustmentswereinitially tied to the
PMM index, amarket-based, monthly index of actual average selling prices, broken
down by state and region, for each of severd petroleum products. Beginning in
1995, the price adjustments were based on the Platts index, a daily compilation of
spot market prices for refined products and crude oil as recorded on the basis of
actual salesin various cities and regions.
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In plaintiffs’ view, because the Federal Circuit accepted the existence of an
implied-in-fact contract, thecourt necessarily endorsed theunderlyingliability ruling
aswell, i.e., that DESC’'s market-based EPA clause was illegal. The defendant in
Barrett, however, did not challenge the invalidation of the market-based clause but
instead challenged only the court’s authority to supply a pricing mechanism to
replace it. Thus, the Federal Circuit did not address the issue now before us:
whether the incorporation of a market-based index into an EPA dauserepresentsa
violation of the FAR.

That fact iswhat makestheBarrett decisioninapposite. Anopinion of acourt
of appealsisto be read and understood as resolving only those particular issues that
the court was asked to decide. Webster v. Fall, 266 U.S. 507, 511 (1925)
(“ Questions which merely lurk in the record, neither brought to the attention of the
court nor ruled upon, are not to be considered as having been so decided as to
constitute precedents.”); Rhone Poulenc Agro, S.A. v. DeKalb Genetics Corp., 284
F.3d 1323, 1334 (Fed. Cir. 2002) (en banc order vacating panel decision) (“The en
banc court has decided that . . . the parties' not having contested the [question at]
issue, [the prior case] isnot binding authority [on that issue].”). Becausethe Federal
Circuit did not take up the question of whether the FAR permits market-based EPA
clauses, we therefore conclude that the issue remains open.

Turning then to plantiffs contention that the FAR authorized price
adjustments based on the contractor’s established prices and not on market-based
prices, we note at the outset that FAR 8§ 16.203-1(a) does not speak in terms of a
“contractor's” established prices. Rather, that subsection contemplates price
adjustments based on “published or otherwise established prices.” Similarly, FAR
8§ 16.203-2, the section that describes the application of contract price adjustment
provisions, also makes no mention of a “contractor’'s’ established prices. To the
contrary, that section explains that “[p] rice adjustments based on established prices
should normally be restricted to industry-wide contingencies.” Thus, plantiffsrely
on an argument that the text of the regulation, on its face, does not support.

Plaintiffsargue, however, that themeaning of FAR 88 16.203-1 and 16.203-2
cannot be gleaned from their plain words done. Rather, plaintiffs urge the court to
read those sections both in keeping with the FAR’s limitations provision, FAR
§ 16.203-3, and in light of the FAR’s historical evolution as revealed in the
devel opment and text of predecessor regulations. Astothelatter point, plaintiffscite
Defense Acquisition Regulation (“DAR”) 8§ 3.404-3 (1981) and offer the affidavit of
Mr. Hugh E. Witt, a Department of Defense officia who played aprominent rolein
the development and use of price escalation clauses in defense industry contracts.

Plaintiffs’ argument beginswith FAR §16.203-3, titled “Limitations.” That
section provides, in relevant part, that an EPA clause may be used only “to provide



for contract price adjustment in the event of changes in the contractor’ s established
prices’ (emphads added). Plaintiffs contend that the reference in FAR 8§ 16.203-3
to “the contractor’ s established prices’ limits the price adjustments contemplated in
FAR 88 16.203-1 and 16.203-2 to a contractor’s prices, thereby excluding market-
based prices. Plaintiffs maintain, in other words, that where FAR 8 16.203-1, titled
“Description,” speaks in terms of EPA clauses based on “established prices,” the
intended reference isto a“contractor’s’ established prices.

Plaintiffs attempt to bolster their interpretation of the FAR with referenceto
thetext of the predecessor regulation, DAR 8§ 3.404-3. In contrast to the structure of
the current regulation, theearlier versionidentified thelimitations on theuse of EPA
clauses—including the limitation to a “contractor’s established prices’—in the
regulation’ sintroductory text. DAR 8 3.404-3(a). Thereference to a*contractor’s
established prices’ thus preceded the subsection that identified the three types of
economic price adjustments and that included the phrasing “established catalog or
market price.” Based on this arrangement of text, plaintiffs contend that the word
“contractor” was omitted from the description of clause types appearing in DAR
8§ 3.404-3(b) because there was no need to repeat what was otherwise obvious from
thelanguage appearingin DAR 8 3.404-3(a). Under plaintiffs reading of the DAR,
then, contract price adjustments that were intended to respond to changes in a
contractor’s established prices contemplated the use of an index limited to such
prices. Because the transition from the DAR to the FAR was undertaken as part of
aneffort to unify and simplify—but not to change—federal procurement regul ations,’

" As noted by the court in MAPCO, the FAR was the result of an effort,
commenced in 1978 under the auspicesof the Office of Federad Procurement Palicy,
to unify and simplify federal procurement regulations. MAPCO, 27 Fed. Cl. at 409.
That effort, completed in 1983, involved the consolidation of three separate systems
of procurement regulations: the Federal Procurement Regulations, the Defense
Acquisition Regulations, and the National Aeronautics and Space Administration
Regulations. In the Federal Register announcement that accompanied the 1981
publication for comment on adraft of the proposed regul ations, the Office of Federal
Procurement Policy explained:

The fundamental purposes of the FAR are to reduce proliferation of
regulaions; to eliminate conflicts and redundancies; and to provide
an acquisition regulation that is ssimple, clear and understandable.
The intent is not to create new policy. However, because new
policies may arise concurrently with the FAR project, the notice of
availability of draft regulations will summarize the section or part
available for review and describe any new policies therein.

(continued...)



plaintiffsmaintainthat theintention embodiedinthe DAR should be preservedinthe
FAR.

In further support of this reading of the regulations, plaintiffs offer the
declaration of Mr. Hugh E. Witt, the Department of Defense official who directed
promulgation of the Defense Department circular that established the original
regulatory language from which FAR 8§ 16.203 was adopted. In his declaration,
Mr. Witt explaned:

Based on my interpretation of [the pertinent Defense Department
circular] at the time it was promulgated under my direction, an EPA
clausethat was based on apriceindex of contract end itemsor similar
itemswould haveviolated [the Defense Department circular] and the
policies underlying it. A price index would not have satisfied the
requirements of an EPA clause based on established prices, because
it would not have been based on the contractor’s own prices.

Mr. Witt concluded by noting that “inasmuch as the relevant provisions of FAR
subpt. 16.2 are not materially different than the relevant provisions of [the circular],
in my opinion [the EPA clauses at issue] violate FAR subpt. 16.2, aswell.”

Paintiffs argue that their interpretation of the regulations is additionally
supported by FAR 8§ 52.216-2 (“Economic Price Adjustment—Standard Supplies’)
and FAR 8§ 52.216-3 (“Economic Price Adjustment—Semistandard Supplies’),
standard clausesidentified by FAR 8§ 16.203-4 for useinthose situationswhere price
adjustments based on established prices do not require the use of an agency-
prescribed clause. These standard clauses providefor adjustmentsina®contractor’s
applicable established price” and define the term “ established price” as a price that
“(1) is an established catalog or market price for a commercid item sold in
substantial quantitiesto the general public, and (2) isthe net price after applying any
standard trade discounts offered by the Contractor.” FAR 88 52.216-2(a) and
52.216-3(a). Thisdefinition, plaintiffs maintain, confirms that FAR 8 16.203 uses
the phrases “ established prices” and “ contractor’ s established prices’ as essentially
Synonymous terms.

Despitethe comprehensivenessof plaintiffs arguments, however, weare not
convinced of their correctness. Regulations, like statutes, are to be read and
understood in accordance with the plain meaning of the wordsthey empl oy, Whelan

’(...continued)
46 Fed. Reg. 42,303, 42,304 (Aug. 20, 1981). Aspointed outin MAPCO, the FAR
section that governs the present dispute, FAR § 16.203, proposed no new policies.
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v. United States, 529 F.2d 1000, 1002-03 (Ct. Cl. 1976), and “ [w] hen the language
is plain, we have no right to insert words and phrases, so as to incorporate in the
statute a new and distinct provision,” United States v. Temple, 105 U.S. 97, 98
(1881). Plaintiffs’ interpretation of the regulation requirestheinsertion of aword to
the text—changing the phrase “[a]djustments based on established prices’ to
“adjustments based on a contractor’ s established prices’—that is neither necessary
to areasonable reading of the regulation nor essential to the accomplishment of its
purpose. In essence then, weare being asked to rewrite theregulaion rather than to
interpret it.

Even assuming, however, that resort to external sources is appropriate to
determinethe meaning of the regul ation beyond what itswords alonewould indicate,
the sourcesplaintiffscite do not supporttheir interpretation. For example, plaintiffs
contention that theword “ contractor” was omitted from thetext of DAR 8 3.404-3(b)
because the arrangement of text made its repetition unnecessary and that this
omission was carried over in FAR 8 16.203-1(a) is a dubious proposition at best.
Thereisno morereason to say that the DAR contains an implicit term than to make
that claim about the FAR. In dther case, the regulation makes sense as it stands
because price adjustments to address changesin a contractor’ s established prices do
not contemplate the use of an index based on the contractor’s established prices.
Rather, as the regulation indicates, such changes are to be based on a market index,
i.e, an index reflecting “increases or decreases from an agreed-upon level in
published or otherwise established pricesof specificitemsor the contract enditems.”
FAR § 16.203-1(a). Indeed, if the caveat noted in FAR § 16.203-2 is to be
honored—that “[p]rice adjustments based on established prices. . . be restricted to
industry-wide contingencies’—then it would seem almost aforgone conclusion that
price adjustments must be based on market prices of the same or smilar products.
Except in instances where the competitive integrity of a contractor’ s pricing can be
independently verified, it is only industry-wide data that can substantiate pricing
changes reflective of industry-wide contingencies. In sum, then, our view is that
FAR 8 16.203 not only permits adjustmentsto acontractor’ s established pricesto be
based on market indexes, but in fact requiresit.?

5 A related view, one also expressing disapproval of MAPCQO's conclusion
that adjustmentsto a contractor’ s established pricesrequire use of anindex based on
the contractor’s established prices, is set out in Calcasieu Refining Co. v. United
States, No. 02-1219C, dlip op. (Fed. Cl. July 31, 2003). In addressing thedifference
in language between FAR § 16.203-3's reference to a “contractor’s established
prices’ and FAR 8 16.203-1's reference to “established prices,” the court explains
that “the purpose of those terms is to define the appropriate type of supply that
gualifiesfor an EPA, not the mechanism for adjusting it.” 1d. at 4 n.5.
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Theinterpretation of theregulationsset outin Mr. Witt’ sdeclaration doesnot
prompt a different conclusion. Although Mr. Witt clearly played a prominent role
inthe shaping of federal procurement policy (particularly asit relatesto the adoption
of EPA clauses), he was not a participant in the drafting of the Defense Department
circular from which the present regulations were derived. Rather, as Mr. Witt
explained, he “directed promulgation of [the] Defense Department Circular,” an
activity that “included consultation with [the] Deputy for Procurement Policy, the
[Armed Services Procurement Regulation] Committee, and the defense industry.”
It is from this supervisory vantage point that Mr. Witt spoke. Therefore, what his
declaration offers may qualify as an informed opinion—Mr. Witt’s “interpretation
of [the Defense Department circular] at the timeit was promulgated”—but not as a
statement reflective of official policy adopted at the time the circular was issued.
Such persond views, having no forma agency endorsement, lack the probative
weight necessary to establish a meaning for the regulation that its words cannot
readily support.

Nor do we believe that the standard adjustment clauses set out at FAR
88 52.216-2 and 52.216-3 make plaintiffs’ case. Although weagreewith plaintiffs
contention that the phrase“ contractor’s. . . established price’” asusedtherein equates
withtheterm “established price,” wecannot accept plaintiffs broader argument that
this identity in usage of terms extends also to FAR § 16.203-1(a)’s reference to
“[@djustmentsbased onestablished prices.” AsFAR §16.203-4 explains, astandard
EPA clause may be used when, in addition to meeting other required qudifications,
the procurement is*“for standard suppliesthat have an established catalog or market
price.” Asnoted previously, an established market price for purposes of a standard
EPA clause involves the “market price for a commercia item sold in substantial
quantities to the general public.” FAR §52.216-2(a). Where these conditions are
satisfied, the government can be assured of the competitive integrity of the
contractor’s pricing; hence, no index is necessary to substantiate the validity of
changes in the contractor’ s established prices.

The case at hand, however, does not involve a “commercid item sold in
substantial quantities to the general public,” and hence no sales base exists from
which the reasonabl eness of the price to the government can be confirmed. Instead,
this case involves a product of which the government is the chief, if not the only,
purchaser. Thus, the term “established price” asdefined for purposes of a standard
EPA clause simply doesnot apply in the present context. Rather, for purposesof this
case, the term “established price” requires us to look beyond the contractor’s own
prices to market pricesin general. And that broader view, as we explained earlier,
IS necessary in order to satisfy FAR 8§ 16.203-2's prescription that “[p]rice
adjustments based on established prices . . . be restricted to industry-wide
contingencies.”
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Having concluded that the use of market-based EPA clauseswas alegitimate
exercise of DESC’s authority, we now turn to plaintiffs final challenge to the
clauses legality. In plantiffs view, DESC’s resort to deviations following the
MAPCOQO decision was an admission by that agency that the FAR did not in fact
authorize the type of EPA dauses it had been using. In its initial request for
deviation in January 1993, for instance, DESC acknowledged that “[t]he types of
EPA provisions specifically authorized by the FAR are not satisfactory alternatives
to the market indexes [DESC] utilizes in petroleum contracting.” Similarly, in the
February 1995 Federal Register notice of the proposed regulatory revision, DESC
explainedthat “[d] eviationswererequested becausethetypesof EPA referencesused
inthese clause] s] are not specifically recognized under thethree general typesof EPA
references at FAR 16.203.” 60 Fed. Reg. 10,826, 10,827 (Feb. 28, 1995).

We do not, however, read DESC’ s post-M APCO statements concerning the
legality of its EPA clauses as a concession of the correctness of the MAPCO court’s
conclusion. Rather, those statements are simply acknowledgments by DESC of the
limits of its authority under the FAR as subsequently declared by the court in
MAPCO. As such, these statements do not reflect DESC' s retreat from its prior
interpretation of the FAR or its endorsement of a new interpretation; they reflect,
instead, the agency’ s understanding of theMAPCO decision. Thus, we accord these
statements no probative significance.

Even were we to endorse the MAPCO court’s conclusion or attach some
significanceto DESC’ s acceptance of it, however, wewould still be unable to deem
DESC's use of market-based EPA clausesillegal. That is the case, we conclude,
because the deviations DESC sought were sufficient to confer on that agency any
authority it otherwise lacked. Thus, pursuant to those deviations, market-based
indexes were both the legitimate and appropriate measures for adjusting the contract
price.

Plaintiffsacknowledge that properly attained deviationswoul d haveremedied
any defects in DESC'’ s authority to employ a market-based EPA clause. Plaintiffs
contend, however, that certain flaws existed in the deviation process that DESC
followed, including DESC’ s application for individual rather than class deviations
in 1993, 1994, and 1995 and DESC’ sfailure to satisfy therequirementsfor the class
deviation sought in 1995. Such defects, in plaintiffs’ view, render those deviations
alegal nullity.

In contemplating the alleged deficienciesin the deviation process, we begin
with the premise that the regulations defining that process are essentially
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housekeeping rules promul gated by the agency to governitsinternd procedures. As
such, an agency’ sinterpretation of the rules by which it conductsits business should
berespected unlessplainly inconsistent with the language of therule. Weshould nat,
in other words, be quick to find fault with their application.

Even wereweto accord no deferenceto internal agency procedure, however,
wewould find no violation of the rules governing DESC deviations. We cannot, for
Instance, accept plaintiffs’ argument that theindividual deviationsinplacefrom 1993
to 1995 applied only to an individual contract action and, as such, could not support
the use of market-based EPA clauses in al of the contracts—often as many as
30—that DESC awarded under a single fuel solicitation.

At thetime DESC sought theindividual deviationsin question, FAR §1.403
(1995) defined such deviations asthosethat “ affect only one contracting action,” and
FAR § 2.101 (1995) defined the term “contracting” as an activity that included
“selection and solicitation of sources[and] preparation and award of contracts.” A
similarly expansive definition was contained in the supplementary regul ationsissued
by DLA. These regulations, known today as the Defense Logistics Acquisition
Directives (“DLAD”) and formerly called the Defense Logistics Acquisition
Regulations, defined individual deviations as exceptionsto the coverage of the FAR
and other agency regulations that affect “only one contract or transaction.” DLAD
4105.1 8 1.403 (1995) (emphasis added).

Under areasonabl ereading of thesedefinitions, then, anindividual deviation
clearly may extend to asolicitation that encompassesthe award of multiplecontracts.
In fact, the DLA official who approved DESC’ s request for an individual deviation
in January 1993 interpreted the regulatory provisions in exactly this way when he
noted in his approval letter that the deviation “applies only to. . . solicitation
DLA600-93-R-0061 and resulting contracts.”

Plaintiffs point out, however, that in the current version of the FAR, theterm
“contracting action” has been shortened to “contract action,” FAR § 1.403 (2002),
thus reinforcing the view that an individual deviation applies to only one contract.
Y et, to the extent that the change wasundertaken simply to eliminate inconsistencies
in the FAR’s use of the terms “contracting action” and “contract action” without
accomplishing any changeintheterm’s meaning,® we do not seehow such a revision
can in any way affect the previous definition of the term “contracting action.”

? The explanation for the change in terms appearsin the notice of proposed
rulechanges publishedinthe Federal Register, 65 Fed. Reg. 34,894, 34,894 (May 31,
2000).
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Having concluded that the individual deviations sought in 1993, 1994, and
1995 were valid, we turn next to the class deviation sought in 1995. A dass
deviation, as the term would suggest, is an exception to the FAR that affects “more
than one contracting action.” FAR § 1.404 (1995). Under DLA regulations, the
adoption of a proposed class deviation that is expected to have a significant cost or
administrative impact upon contractors or offerors, as is the case here, requires
compliance with certain administrative procedures, including publication in the
Federal Register. The pertinent regulation reads in part as follows:

Requestsfor class deviations which have asignificant cost or
administrative impact upon contractorsor offerors must be published
in the Federal Register. . . .

(i) Classdeviationsfor which publicationisrequired
should be submitted to [DLA’s Office of Procurement] in
sufficient time to allow for a 60 day public comment period,
resolution of public comments, review of the resolved
commentsby the DAR Council and approval by the Director,
Defense Procurement.

DLAR § 1.490(b) (1995).

In plaintiffs’ view, the classdeviation sought by DESC authorizing DESC’s
continued use of the Platts-based price index for al contracts involving bulk
petroleum purchases was defective because it (i) was put into effect without the
benefit of public notice and opportunity for comment; (ii) was not approved, as
required, by the DAR Council; (iii) was issued without regard to the impact-on-
small-bus nessana ys srequired by theRegul aory Flexibility Act, 5U.S.C. §603(a);
(iv) expired of its own terms after three years and did not therefore cover the final
year at issue; and (v) was hot designated asadeviation in the contract asrequired by
the FAR. Plaintiffscontend that these alleged infirmities of processrender the class
deviation invalid.

Plaintiffs’ conclusion, however, does not comport with our understanding of
thefacts. DESC began its quest for aclass deviation in early 1995, with aJanuary 4
letter to DLA’s Office of Procurement titled “Request for Class Deviation and
Permanent Coverage in DLAR.” In that letter, DESC explained that while the
individual deviation granted in November 1994 provided the authority necessary to
utilize the revised EPA clause in the then-current solicitation, it did not provide
DESC “with a permanent means for utilizing the revised . . . cdlause in the bulk
petroleum program.” DESC went on to request that “the substance of the new
deviation beincorporated into the DL AR because the class deviation will be needed
beyond the normd three-year expiration period.” Accompanying this |etter was a
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memorandum to the DAR Council explaining that because DESC had used the
market-based price concept sincetheearly 1980sand found it to be areliable method
of price adjustment, it would be “unnecessary to review the deviation every three
years as with most class deviations.” The memorandum concluded with a request
that “the deviation be made permanent and be included in the DLAR.”

Notice of the proposed rule and arequest for comment was published in the
Federal Register on February 28, 1995. Upon the close of the 60-day comment
period, DESC provided theDAR Council witharevisedmemorandumdated May 12,
1995, addressing the one public comment that had been received in response to the
Federal Regiger publication. The memorandum noted:

The National Security Industrial Association [the commentor] is
concerned that the EPA references chosen by the contracting officer
might not reflect actual market prices and therefore, the price
available to the contractor. They stated, “Such a situation could
unfairly shift the risk of price uncertainty to the contractor.”

[DESC] responds that the commentor seems concerned about
implementing the market price concept, not the concept itself.
Because [DESC] successfully used the market price EPA concept
since the early 1980's, we do not believe that any concern is
warranted. None of [DESC's] contractors have filed comments
regarding the proposal. Inany event, [DESC’ s] EPA clausescontain
provisions for revising market price indicators, if the contracting
officer finds a reference has been discontinued, or if it substantially
and consistently failsto reflect market conditions. ... Accordingly,
the comment doesnot warrant revising theproposed DLAR coverage.

Thereafter, on October 5, 1995, the Director of Defense Procurement, Office
of the Under Secretary of Defense, approved DESC'’ s request for a class deviation.
The approval memorandum stated in part:

| approve your request to deviate from the requirements of
Federal Acquisition Regulation (FAR) 16.203-1 and 16.203-4(a)
when using economic price adjustments on fixed-price contracts.

* * * * *

| authorize you to devel op and useeconomic price adjustment
clauses that are based on (1) established prices to encompass
industry-wide and geographically based market pricereferences, and
(2) indexes that include commercial products or services which are
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identical or similar to the end products being obtained. Y ouarealso
authorized to include the attached language in the Defense L ogistics
Agency supplement.™

DESC operated under the authority of the class deviation until August 2,
1999. On that date, DLA published notice in the Federal Register advising of its
adoption of a“final rule,” i.e., anew regulation expanding the use of contract clauses
concerning economic price adjustments to include indexes based on market prices.
See 64 Fed. Reg. 41,834, 41,834-35 (Aug. 2, 1999). The text of the regulation, as
adopted, is identical to that initially proposed in 1995 except for the removal of
certain language that was rendered inapplicable due to an intervening change in a
related procurement statute.™

Given the above-described procedural history, we cannot conclude that any
of the defects plaintiffs allege—that the notice given for the class deviation was
insufficient, that the DAR Council failed to approve the deviation as required by
regulation, or that the omission of either an impact-on-small-business analysis or of
contractual references to the deviation was fatally prejudicial—have any merit
whatsoever. DLA published notice in the Federal Register on February 28, 1995,

' The “attached language” to which the gpproval memorandum refers is
nearly identical to the language that now appears as part of the regulationsissued by
DLA in supplementation of the FAR. The current language is codified at FAR
§ 5416 (2001).

" The change between theproposed rule and thefina ruleisexplainedinthe
published notice as follows:

The final rule is the same as the proposed rule with one
exception. The second sentence in Subpart 5416.203-4, “ Contract
clauses’ of the proposed rule, which states that * established pricesin
such clauses need not be verifiable using the criteria in 48 C.F.R.
(FAR) 15.804-3" wasremoved inthefinal rule. Thecriteriareferred
to were deleted from the Truth in Negotiations Act (TINA) (10
U.S.C. 2306a) when the statute was recently revised. Accordingly,
the revised and renumbered FAR Part 15 no longer contains these
criteria. Therefore, thelanguage hasbeen removed fromthefind rule
asitisno longer applicable.

64 Fed. Reg. 41,834, 41,835.
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advising of its intention to expand the FAR to authorize the use of EPA clauses
encompassing industry-wide and geographicdly based market price references.
Despiteplaintiffs’ argument that notice of a proposed permanent changeto the FAR
is not notice of atemporary change to the FAR (as the first informs the public of a
potential but not immediate change in the law, while the second informs the public
of an immediae but not permanent change in the law), we do not believe that the
combining of proceduresthat DESC adopted here resulted in a class deviation that
was void from the inception.

Theproposed classdeviation and the proposed permanent changeto the FAR
weresubstantively identical and each depended for itsauthority on the samein-house
approval procedures. Giventhesefacts, itisdifficult to understand why adifference
in the timing of the introduction of these changes is sufficient to set them apart.
Clearly, plaintiffs had an opportunity to speak to the merits of the proposal, and
plaintiffs make no daim herethat their decision not to do so was influenced by the
lack of notice that the proposed change would initially be implemented in the form
of aclass deviation.

Under these circumstances, then, where plaintiffs attribute no injury to the
error of which they complain, we must conclude that evenif the agency’ sfailure to
give notice of the class deviation could be considered error, that error was harmless.
In reaching this conclusion, we draw upon analogous case law developed under the
Administrative Procedure Act, 5 U.S.C. § 553, whichrecognizesthat “[e]venwhere
notice and comment were erroneously omitted, a regulation or rule need not be
invalidated if it has no substantial impact.” Cabaisv. Eqger, 690 F.2d 234, 237 n.4
(D.C. Cir. 1982); see also First American Discount Corp. v. Commodity Futures
Trading Comm’'n, 222 F.3d 1008, 1015 (D.C. Cir. 2000) (applying the rule of
harmless error to an alleged defect in notice of agency rule making where the
claimant suffered no prejudice asaresult). Accordingly, we concludethat the dass
deviation is no less enforceabl e than the subsequent revision to the FAR.

Nor, as plaintiffs contend, isthe class deviation legally defective for want of
approva by the DAR Council asrequired by DLAD 4105.1 § 1.490(b) (1998). As
the facts demonstrate, DESC acknowledged throughout the deviation process the
necessity for DAR Council participation. Specifically, DESC prepared memoranda
regarding the need for the deviation for submission to the DAR Council both at the
outset of the process as well as after the conclusion of the public comment period.
Although the record does not contain minutes of the DAR Council’ s deliberations
regardingthedeviation, one may reasonably assumethat such deliberationsdid occur
given the fact that the deviation was ultimately approved by the Director of Defense
Procurement—the officethat holdsthefinal approval authority in the Department of
Defense for al class deviations. Defense Federal Acquisition Regulation
Supplement § 201.402(1)(ii). The proper exercise of that final authority demands
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assurance that the procedures contemplated by the regulations for the processing of
classdeviationshavein fact been followed. Ultimately, then, it isthe expectation of
the faithful performance of official dutiesthat promptsthe court to reject plaintiffs
argument as unfounded speculation.

We must similarly reject plaintiffs contention that the class deviation is
renderedinvalidinlight of DESC’ sfailureto comply with the Regulatory Flexibility
Act (“RFA”), 5U.S.C. 88 601-612 (2000). The RFA requiresthat an agency, when
it is otherwise required to publish notice of a proposed rule in the Federa Register,
also* prepare and make available for public comment aninitial regulatory flexibility
analysis. . . describ[ing] theimpact of the proposed rule on small entities.” 5U.S.C.
8603(a). Thepurposeof the RFA isto ensurethat small businessesare not adversdy
affected by government rules and regulations. S. Rep. No. 96-878, at 1-2 (1980),
reprinted in 1980 U.S.C.C.A.N. 2788. Only where the*head of the agency certifies
that the rule will not, if promulgated, have a significant economic impact on a
substantial number of small entities” isthisrequirement waived. 5U.S.C. 8§ 605(b).
Given this statutory framework, plaintiffs maintain that DESC’ s failure to perform
theinitial regulatory analysis required by the RFA resulted in a class deviation that
was fatally defective.

The difficulty we have with this argument is that § 611(a)(1) of the RFA
limits the right of judicial review to “a small entity that is adversely affected or
aggrieved by final agency action.” Plaintiffs are not a small entity, i.e., a small
business, nor does their grievance concern afinal agency action. (Their argument,
as we have noted, concerns DESC's alleged failure to have performed an initial
regulatory analysis.) Inshort, plaintiffs are precluded by the terms of the RFA from
contesting DESC’ s actions.

Plaintiffs attempt to overcomethisbarrier to judicial review by claiming that
their suit “does not challenge DESC’s substantive determination” but rather the
agency’ s* absence of compliance with procedural restrictions.” Plaintiffsareindeed
correct that courts have jurisdiction to review for procedural error agency
determinations whose substantive content may otherwise be beyond the reach of
judicial scrutiny. See, e.q., Murphy v. United States, 993 F.2d 871, 873 (Fed. Cir.
1993) (observing that even “[w]hen the military is given unlimited discretion by
Congress, it is nevertheless bound to follow its own procedurd regulations if it
chooses to implement some”). This distinction, however, cannot be invoked in a
situation such as this one where plaintiffslack the standing necessary to contest the
agency’s action and where, in addition, the statute reinforces its constraints on
judicial review by declaring that “[c]omplianceor noncompliance by an agency with
the provisions of this chapter shall be subject to judicia review only in accordance
withthissection.” 5U.S.C. 8§611(c). Accordingly, plaintiffs’ challengeto DESC’s
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decision not to perform aninitial regulatory flexibility analysis, whether justified or
not, is not a matter that can be raised in this litigation.

We also reject plaintiffs argument that even if the class deviation could be
considered valid, its enforceability would not have extended to contracts awarded
after October 5, 1998, i.e., three years after the promulgation of the October 5, 1995,
class deviation.? Plaintiffs draw such a conclusion from the text of DLAD 4105.1
§1.490(a)(i) (1998), which specifiesthat “[r]equests for new deviations which will
be needed beyond the norma three year expiration period should be submitted to
[DLA Headquarters] as permanent deviationsto beincorporated into the[DLAD].”
Wedo not read thislanguage, however, aslimiting the authority established through
aclassdeviation to an absoluteperiod not to exceed three years. Rather, asthewords
suggest, the purpose of the regulation is to provide guidance to management to
process as permanent changes to the agency's procurement regulations those
deviations that are expected to extend beyond a three-year period. The regulation,
in other words, is an instruction, not a time limitation. DESC followed that
instruction.

Equally unavailing is plaintiffs’ argument that DESC’ s failure to desgnate
the EPA clauses as deviations within the contract renders those deviations
unenforceable. The provisions to which plaintiffs refer are FAR 8§ 52.103 and
52.252-5. FAR § 52.103(a) specifies that any FAR provision or clause, whether
incorporated by reference or infull text, isto be identified by number, title, and date
and if used with an authorized deviation, “the contracting officer shal then insert
‘(DEVIATION)’ after thedate.” Pursuantto FAR 852.103(b), asimilar requirement
Is applicable to an agency-drafted provision or clause issued in supplementation of
the FAR. FAR 8§ 52.252-5 in turn prescribes the text of the provision that is to be
included in a solicitation tha contains an authorized deviation from the FAR.*

"2 Plaintiffs identify Contract No. SPO600-99-D-0536 as the only contract
awarded them after October 5, 1998, that would be subject to the “expired” class
deviation.

'3 The clause prescribed by FAR § 52.252-5 reads as follows:
AUTHORIZED DEVIATIONS IN PROVISIONS (APR 1984)

(& The usein this solicitation of any Federal Acquisition
Regulation (48 C.F.R. chapter 1) provision with an authorized

deviation isindicated by the addition of (DEVIATION) after the date
of the provision.

(continued...)
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We disagree with plaintiffs contention that, for lack of proper labeling,
DESC's class deviation is without force or effect. The deviation was processed in
accordance with law and therefore sands as alegitimate exercise of administrative
authority. Thisisnot to say, however, that DESC'’ sfailureto satisfy theregquirements
of FAR 8852.103 and 52.252-5 may passwithout consequence. To thecontrary, the
failure to identify the deviation in the manner required by the FAR can giverise to
aclaimfor relief to the extent that a bidder is able to demonstrate actual prejudice as
aresult of the lack of the prescribed notice. In this case, then, plaintiffs would have
had to show that their understanding of the operation of the EPA clauses set forthin
the various solicitations in which they participated would have been different—
consequently affecting their bidding practices—had they known the clauses to be
deviations from the FAR rather than authorized by the FAR. Plaintiffs have made
no such showing. Their contention is simply that DESC’ sfailure to honor the FAR
requirementsrendersthe classdeviation alegal nullity fromthestart. That argument
we reject.

CONCLUSION

For the reasons set forth above, we conclude that DESC had the authority to
adopt market-based EPA clausesin the petrol eum contracts awarded plaintiffsduring
the years 1993 through 1999. That authority was established by the provisions of
FAR 8§ 16.203 as well as by the deviations granted DESC during those years.
Accordingly, plaintiffs motion for partid summary judgment is denied, and
defendant’ s cross-motion is granted.

This decision, however, does not resolve the case in its entirety. There
remainsto be considered plaintiffs' contention that even if DESC had the authority
to use such market-based EPA clauses, these clauses were nevertheless defective
becausethe priceindex they incorporated failed to ensure payment of thefair market
value of the delivered fuel. In support of this argument, plaintiffs rely on various
theoriesof recovery, including misrepresentation, breach of contract, implied-in-fact
contract, failure of consideration and frugtration of purpose, mistake, and Fifth
Amendment taking. The court will consider these remaining issuesin the next round
of thislitigation. At that time, plaintiffswill alsobe expected to addressthe question
of why their nearly decade-long participation in DESC’'s annual petroleum
procurements should not now preclude them, asamatter of law, from contesting any
aspect of the application and operation of the EPA clauses adopted in those
procurements.

'3(...continued)

(b) Theuseinthissolicitation of any [insert regulation name]
(48 C.F.R. chapter _ ) provision with an authorized deviation is
indicated by the addition of (DEVIATION) after the name of the
regulation.
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